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century, view such an opinion? You might well classify it 
as conservative because it evokes a paternalistic attitude 
toward women. But when it was decided, most consid-
ered Muller a liberal ruling because it allowed the gov-
ernment to regulate business.

A related problem is that some decisions do not 
fall neatly on a single conservative-liberal dimension. In 
Wisconsin v. Mitchell (1993), the Court upheld a state 
law that increased the sentence for crimes if the defen-
dant “intentionally selects the person against whom 
the crime is committed” on the basis of race, religion, 
national origin, sexual orientation, and other similar cri-
teria. Is this ruling liberal or conservative? If you view the 
law as penalizing racial or ethnic hatred, you would likely 
see it as a liberal decision. If, however, you see the law 
as treating criminal defendants more harshly and penal-
izing a person because of what he or she believes or says, 
the ruling is conservative.

Judicial Role.  Another concept within the preference-
based category is the judicial role, which scholars have 
defined as norms that constrain the behavior of jurists.67 
Students of the Court sometimes argue that each justice 
has a view of his or her role, a view that is based far less 
on political ideology and far more on fundamental beliefs 
of what a good judge should do or what the proper role 
of the Court should be. Some scholars claim that jurists 
vote in accordance with these role conceptions.

Analysts typically discuss judicial roles in terms of 
activism and restraint. An activist justice believes that the 
proper role of the Court is to assert independent posi-
tions in deciding cases, to review the actions of the other 
branches vigorously, to be willing to strike down acts the 
justice believes are unconstitutional, and to impose far-
reaching remedies for legal wrongs whenever necessary. 
Restraint-oriented justices take the opposite position. 
Courts should not become involved in the operations 
of the other branches unless it is absolutely unavoidable. 
The benefit of the doubt should be given to actions taken 
by elected officials. Courts should impose remedies that 
are narrowly tailored to correct a specific legal wrong.

Based on these definitions, we might expect to find 
activist justices more willing than their opposites to strike 
down legislation. Therefore, a natural question to ask is 
this: To what extent have specific jurists practiced judi-
cial activism or restraint? The data in Table 1-3 address 

67See James L. Gibson, “Judges’ Role Orientations, Attitudes, and 
Decisions,” American Political Science Review 72 (1978): 917.

this question by reporting the votes of justices serv-
ing on the Roberts Court between the 2005 and 2022 
terms (and who are still on the Court) in cases in which 
the majority declared federal, state, or local legislation 
unconstitutional. There is certainly variation among the 
justices in their readiness to strike down legislation, and 
at first glance that variation might seem to be explained 
by ideology: conservatives justices seem more disposed 
toward the use of judicial review than liberal ones. But a 
closer look reveals a more complex picture. All of these 
justices are willing to strike down federal laws, join-
ing their colleagues in most cases. Note that Justices 
Alito and Kagan—justices of quite different ideological  
orientation—vote to strike down laws in both categories 
at virtually identical rates. Likewise, when it comes to 
invalidating state and local laws, Justice Thomas looks a 
lot more like the liberal Justice Sotomayor than his con-
servative counterpart, Justice Kavanaugh. Although the 
justices do differ, it is clear that, regardless of where they 
might fall on the ideological spectrum, they all show a 
willingness to join their colleagues in casting aside laws 
whose validity they question.

These patterns are suggestive: judicial activism and  
restraint do not necessarily equal judicial liberalism  
and conservatism. An activist judge need not be liberal, 

Table 1-3 � Percentage of Votes to Invalidate 
Laws as Unconstitutional,  
2005–2022 Terms

Justice Federal Laws
State and 

Local Laws

Kavanaugh 100

Gorsuch 86.7

Roberts 80 76.7

Thomas 76 60.5

Kagan 72.2 65.6

Alito 72 66.7

Sotomayor 54.5 64.7

Note: The figures shown indicate the percentage of cases in which 
each justice voted with the majority to invalidate laws as uncon-
stitutional. Twenty-five cases struck down federal laws, and forty-
three cases struck state and local laws. We include only justices 
currently on the Court who voted in at least ten such cases. Thus, we 
exclude Amy Coney Barrett and Ketanji Brown Jackson because they 
each participated in fewer than ten of the cases in both categories. 
(Some justices in the table may not have participated in all cases.)

Source: Calculated by the authors from data in the U.S. Supreme 
Court Database (http://supremecourtdatabase.org).


